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I. INTRODUCTION

In recent years, an endless stream of sexual assault scandals involving student-athletes has
engulfed college campuses and dominated headlines throughout the country. In 2016 alone,
football players at the University of Tennessee, Baylor University, the University of Southern
California, the University of North Carolina, Carthage College, Purdue University, and the
University of Minnesota faced sexual assault allegations.! Claims that male basketball players at
Yale University, the University of Minnesota, and Cornell University sexually assaulted female
students also made headlines that year.? This trend continued in 2017 as sexual assault allegations
surrounded the men’s basketball teams at the University of Kansas, Creighton University, and St.
Louis University.> Three former Michigan State University (MSU) football players await trial for
sexual assault while two University of South Dakota football players were set to stand trial for
sexual assault in April.* In February 2018, MSU has faced renewed scrutiny following both the
high profile sentencing of former MSU athletic physician Larry Nassar, who will serve 40 to 175

! UNIVERSITY OF MINNESOTA OFFICE OF EQUAL OPPORTUNITY AND AFFIRMATIVE ACTION, Office of Equal
Opportunity and Affirmative Action Report (Dec. 2016),
http://kstp.com/kstpImages/repository/cs/files/U%200f%20M%20EOAA%20redactedS.pdf; Jessica Luther, 4 List of
College Football Sexual Assault Investigations and Cases, JESSICAW.LUTHER.COM (Oct. 30, 2016),
http://jessicawluther.com/thelist/; Fox59 Web, Law firm: 3 Purdue Football Players Expelled, Dismissed from Team
After Investigation in Sexual Assault, FOX59 (Mar. 17, 2017), http:/fox59.com/2017/03/17/1aw-firm-3-purdue-
football-players-expelled-dismissed-from-team-after-investigation-in-sexual-assault/; Josh Verges, Four Gophers
Cleared in UMN Sexual Assault Case; Four Expelled; Two Suspended, PIONEER PRESS (Feb. 3, 2017),
http://www.twincities.com/2017/02/03/gophers-winfield-jr-says-hes-been-cleared-in-school-sexual-assault-case/.

2 Marcus Fuller, Charges Will Not be Filed Against Gophers Basketball Player Reggie Lynch, STAR TRIB. (Aug. 1,
2016), http://www.startribune.com/charges-will-not-be-filed-against-gophers-basketball-player-reggie-
lynch/388873691/; Joe Drape & Marc Tracy, At Yale, Basketball Success Collides With Sexual Misconduct Case,
N.Y. TIMES (Mar. 9, 2016), https://www.nytimes.com/2016/03/10/sports/ncaabasketball/yale-jack-montague-
expulsion-sexual-misconduct-accusation.html? r=0; Joon Lee & Stephanie Yan, Cornell Basketball Player Xavier
Eaglin ’19 Arrested on Rape Charges, CORNELL DAILY SUN (Mar. 8, 2016),
http://cornellsun.com/2016/03/08/cornell-basketball-player-xavier-eaglin-19-arrested-on-rape-charges/.

3 Hunter Woodall & Blair Kerkhoff, KU Police Investigating Alleged Rape of Girl, 16, at Dorm for Basketball
Players, Other Male Students, KANSAS CITY STAR (Jan. 25, 2017), http://www kansascity.com/sports/college/big-
12/university-of-kansas/article128646254.html; Kevin Cole & Nancy Gaarder, Creighton’s Maurice Watson to
Have Court Appearance this Afternoon, OMAHA WORLD-HERALD (Feb. 27, 2017),
http://www.omaha.com/news/crime/attorney-says-creighton-s-maurice-watson-sought-in-sex-

assault/article f8cf94fc-fc66-11e6-b357-e3e3871f5b9d.html; Christine Byers, 4 SLU Basketball Players at Center
of Sexual Assault Allegations; Their Lawyers Don’t Expect Charges, ST. LOUIS POST-DISPATCH (Sept. 28, 2017),
http://www.stltoday.com/news/local/crime-and-courts/slu-basketball-players-at-center-of-sexual-assault-allegations-
their/article 3bef0814-9907-5a2a-b1f1-2e5¢8311b103.html.

4 Christopher Haxel & Matt Mencarini, Ex-MSU Football Players, Prosecutors Exploring Plea Deals in Sex Assault
Cases, LANSING ST. J. (Oct. 13, 2017), http://www.lansingstatejournal.com/story/news/local/2017/10/13/ex-msu-
football-players-prosecutors-exploring-plea-deals-sex-assault-cases/760912001/; Nick Hytrek, 2 USD Football
Players Plead Not Guilty to Rape, Sioux Crty J. (Dec. 7, 2017), http://siouxcityjournal.com/news/local/crime-and-
courts/usd-football-players-plead-not-guilty-to-rape/article bc28071c-d2al-5822-b63b-0ff2109ef4ed.html.
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years in prison for first degree criminal sexual conduct, and an Outside the Lines report alleging
“a pattern of denial, inaction and information suppression” in response to complaints of sexual
violence, including sixteen accusations against MSU football players since 2007 and allegations
against several basketball players.> These incidents are only the reported cases. Since rape and
sexual assault are significantly underreported, there are likely many more incidents that have gone
unreported.® Though only recently making headlines, sexual violence involving student-athletes
goes back decades, with the earliest reported cases occurring in the 1970s.” Since these frequent
scandals have a damaging impact on students, athletic departments, and universities, it is puzzling
why these institutions, their conferences, and the NCAA® have not remedied what is clearly a
consistent and disturbing problem.

This paper explores how universities mishandle sexual assault allegations against student-
athletes, the reasons why universities have failed to adequately address this issue, what steps can
be taken to remedy this problem, and the likelihood that much-needed reforms will occur. While
sexual assault is generally a problem across all college sports at every level, this paper focuses on
“Big Time” Division I athletic programs with a particular emphasis on men’s basketball and
football—the two major revenue-generating sports in NCAA athletics.’

Colleges and universities routinely mishandle sexual assault allegations against student-
athletes. Though there are powerful incentives for these institutions to adopt reforms to prevent
and address sexual violence committed by student-athletes, a misplaced “win at all costs” culture
devalues women and focuses on potential revenue and other benefits from college athletics, at the

expense of student safety and well-being. With universities unwilling to take the lead on addressing

5 Paula Lavigne & Nicole Noren, OTL: Michigan State Secrets Extend far Beyond Larry Nassar Case, ESPN (Feb.
1, 2018), http://www.espn.com/espn/story/ /id/22214566/pattern-denial-inaction-information-suppression-
michigan-state-goes-larry-nassar-case-espn.

® NAT’L RESEARCH COUNCIL, ESTIMATING THE INCIDENCE OF RAPE AND SEXUAL ASSAULT (Nat’l Acad. of Sciences,
2014). A 2014 study revealed that “rape and sexual assault victimizations of students (80%) were more likely than
nonstudent victimizations (67%) to go unreported to the police.” SOFI SINOZICH & LYNN LANGTON, SPECIAL
REPORT: RAPE AND SEXUAL ASSAULT VICTIMIZATION AMONG COLLEGE-AGE FEMALES, 1995-2013 (U.S. Dep’t of
Justice, Bureau of Justice Statistics, 2014), https://www.bjs.gov/content/pub/pdf/rsavcaf9513.pdf.

7 Luther, supra note 1.

8 The NCAA refers to the National Collegiate Athletic Association, a member-led organization that governs and
organizes competitive college athletics in the United States. See About the NCAA, NCAA,
http://www.ncaa.org/about (last visited Feb. 12, 2018).

9 ANDREW ZIMBALIST, DONNA A. LOPIANO & GERALD GURNEY, UNWINDING MADNESS: WHAT WENT WRONG WITH
COLLEGE SPORTS AND HOw TO FIX IT (2016).
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this problem, it is up to the NCAA, Power Five conferences,!? and college sports fans to force
meaningful change by targeting athletic department revenues.

Part II describes how universities mishandle sexual assault allegations against student-
athletes. Part III discusses why this is a persistent problem and why universities have failed to
adequately address it. Part IV proposes recommendations at the university level to help address
sexual violence within athletic programs. Part V suggests recommendations for the conference and
NCAA levels to create meaningful change and highlights the role that negative financial

consequences could play in motivating much needed reforms.

I1. How UNIVERSITIES MISHANDLE SEXUAL ASSAULT ALLEGATIONS AGAINST STUDENT-
ATHLETES

Sexual assaults on college campuses have generated national attention and outrage in
recent years. Given the immense popularity of college athletics in the United States and the
accompanying intense scrutiny by the national media, it seems as if new allegations involving
student-athletes surface routinely.!! But there is more to it than that. Evidence suggests that college
athletes are more likely to commit sexual assault than their peers.!? A study of thirty Division I
colleges and universities with top twenty football and basketball programs found that male student-
athletes, who made up just 3% of the male student population, were responsible for more than 19%
of reported sexual assaults on campus.'? In a more recent 2016 study, 54.3% of intercollegiate and
recreational athletes had engaged in sexually coercive behaviors compared to 37.9% of the non-
athletes surveyed.'* These findings suggest that college sports have a sexual assault problem.
Though they have much in common with campus sexual assault incidents involving non-athlete
students, the culture surrounding college athletics, particularly the treatment of women and

immense pressure to succeed on the field or on the court, make these cases unique.

10 The Power Five conferences refer to the SEC, Big Ten, ACC, Pac-12, and Big 12 conferences, the NCAA’s
largest and most powerful conferences.

11 STATISTA, COLLEGE SPORTS (NCAA) — STATISTICS & FACTS, STATISTA,
https://www.statista.com/topics/1436/college-sports-ncaa/ (last visited May 16, 2017).

12 Belinda-Rose Young et al., Sexual Coercion Practices Among Undergraduate Male Recreational Athletes,
Intercollegiate Athletes, and Non-Athletes, 23 VIOLENCE AGAINST WOMEN 361, 366 (2016); Todd W. Crosset et al.,
Male Student-Athletes and Violence Against Women, 2 VIOLENCE AGAINST WOMEN, 163-79 (1996).

13 Crosset et al., supra note 12.

" Young et al., supra note 12.
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Both the prevalence of sexual assault on college campuses and universities’ efforts to
appropriately respond to these claims have become well-known problems affecting all students,
not just student-athletes.!> In a recent study by the Bureau of Justice Statistics within the
Department of Justice, 21% of undergraduate women reported experiences of sexual assault in
college.'® Not only is the prevalence of sexual violence in higher education concerning, but
universities failing to appropriately report, investigate, and adjudicate these claims is troubling. A
2014 Senate Report surveyed 440 four-year institutions of higher education and found that,
generally, institutions of higher education are failing to comply with the law and best practices in
handling sexual violence among students.!” Though this is certainly a university-wide issue, many
argue that there is a particular pattern when these cases involve student-athletes.'® With college
athletics, the perverse incentives schools face when confronted with a sexual assault allegation are
heightened. As a result, accused student-athletes are treated differently.

University administrators frequently allow athletic department participation in sexual
assault investigations involving student-athletes. This involvement often produces results that
benefit the accused student-athletes to the victims’ detriment. The Senate’s 2014 report, Sexual
Violence on Campus: How Too Many Institutions of Higher Education Are Failing to Protect
Students, found that roughly 20% of institutions give athletic departments oversight in cases
involving student-athletes.!® Athletic departments are in no way equipped to handle sexual assault
or misconduct claims. Athletic administrators and coaches generally have no expertise in these
issues or incentives to discipline their own players. Instead, there is greater incentive for athletic
departments to ignore these allegations or hide them to avoid negatively affecting their teams and

potential revenue generation.?’ This is a clear conflict of interest. Too often, the focus is on

15 HEATHER GONZALEZ & JODY FEDER, CONG. RESEARCH SERV., R43764, 1 SEXUAL VIOLENCE AT INSTITUTIONS OF
HIGHER EDUC. (2016).

16 KREBS ET AL., CAMPUS CLIMATE SURVEY VALIDATION STUDY: FINAL TECHNICAL REPORT (U.S. Dep’t of Justice,
Bureau of Justice Statistics, 2016), https://www.justice.gov/ovw/protecting-students-sexual-assault# ednref.

17 MAJORITY STAFF OF S. SUBCOMM. ON FIN. & CONTRACTING OVERSIGHT, 113TH CONG., REP. ON SEXUAL
VIOLENCE ON CAMPUS (2014).

13 JESSICA LUTHER, UNSPORTSMANLIKE CONDUCT: COLLEGE FOOTBALL AND THE POLITICS OF RAPE, 85 (2016); Kate
Fagan, Athletic Departments Handling Sexual Assault Cases: Never a Good Idea, ESPNW (Aug. 21, 2014),
http://www.espn.com/espnw/news-commentary/article/11386174/why-athletic-departments-clueless-handling-
sexual-assaults; Ann Scales, Student Gladiators and Sexual Assault: A New Analysis of Liability for Injuries
Inflicted by College Athletes, 15 MICH. J. GENDER & L. 204, 233 (2009); JEFF BENEDICT & ARMEN KETEYIAN, THE
SYSTEM: THE GLORY AND SCANDAL OF BIG-TIME COLLEGE FOOTBALL, 162-82 (2013).

19 MAJORITY STAFF, supra note 17.

20 Scales, supra note 18.
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protecting the brand and keeping their players on the field rather than the well-being of students
and victims. As Kathy Redmond, a former student at the University of Nebraska, summarizes after
she alleged that a football player raped her, “the university knew and they just didn’t care because

they were playing good football.”?!

A. Failure to Report, Internal Investigations, and Internal Resolutions

In cases where athletic staff are the first to learn of the alleged assault, they frequently fail
to report to proper university officials, as required by Title IX,?? and/or choose to handle the matter
internally, sometimes conducting their own investigations and determining their own punishments
and ways to resolve the matter. The football program at Baylor University serves as one of the
most disturbing recent examples of these practices. A 2017 court filing?® described the program as
“a black hole into which reports of misconduct such as drug use, physical assault, domestic
violence, brandishing of guns, indecent exposure and academic fraud disappeared.”®* For example,
several athletic department officials failed to report a female student-athlete’s allegation that five
football players had sexually assaulted her.?> When the victim’s coach provided football coach Art
Briles with the names of the players involved, he reportedly responded, “[t]hose are some bad
dudes . . .Why was she around those guys?”?® The athletic director, both head coaches, and a sports
administrator failed to report the complaint to Baylor’s Judicial Affairs office or anyone outside
the athletic department, incorrectly claiming that the victim must press charges.?’

There are countless other examples of similar failures to fulfill reporting requirements

under federal law, including additional cases at Baylor, Florida State University, and University

2l LUTHER, supra note 18, at 84.

2234 C.F.R. § 106.8(a).

23 This answer was filed on behalf of several Baylor officials, including school regents and the interim president, in
response to a libel suit by a former assistant athletic director.

24 Defendants Cary Gray, Ron Murff, and David Harper’s Original Answer at 13, Shillinglaw v. Baylor University,
Case No. DC-17-01225 (116th Civil Dist. Ct. Dallas Cty, 2017) [hereinafter Defendants’ Original Answer,
Shillinglaw v. Baylor University].

25 Press Release, Baylor Univ., Statement to Dallas Morning News Regarding Sexual Assault Not Reported to
Judicial Affairs (Nov. 11, 2016), http://www.baylor.edu/thefacts/news.php?action=story&story=174834.

26 Defendants’ Original Answer, Shillinglaw v. Baylor University, supra note 24, at 21.

27 Id.; Press Release, Baylor Univ. supra note 25; Findings of Fact, BAYLOR UNIV. BD. OF REGENTS, at 6 (2015),
https://www.baylor.edu/thefacts/doc.php/266596.pdf.
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of New Mexico.?® These failures have significant consequences as universities are unable to take
disciplinary action to remove offenders from campus and potentially prevent future assaults.
Failures to report not only threaten campus safety, but also prevent universities from providing
proper support to complainants, further traumatizing victims. Thus, these failures to report create
a perception that student-athletes are above the rules.?’

Even when university officials learn of sexual assault allegations, many neglect to
investigate as required under Title IX. At the University of Missouri, the school failed to launch
an investigation into a 2008 rape allegation against star running back Derrick Washington despite
knowledge of the complaint, citing the prosecutor’s decision not to bring charges.’® Regardless of
the criminal case’s outcome, Title IX requires universities to open an investigation into the
incident.?! The student told ESPN, “I stayed in my dorm room with the doors locked...I don’t
think I went to class for weeks or even a month” due to fear and PTSD.*? Washington was later
accused of striking a member of the women’s soccer team and physically assaulting his former
girlfriend. In 2011 he was convicted of sexually assaulting another female student, and former

tutor, Teresa Braeckel.??

28 Baylor Univ. Bd. of Regents, supra note 27. FSU publicly acknowledged that athletic department officials failed
to notify the school’s Title IX coordinator or the Office of Student Rights and Responsibilities once it learned about
the sexual assault allegations against Jameis Winston in January 2013 and that those officials did not learn of the
complaint until November 2013, almost a year after the alleged assault occurred. In the meantime, another student
sought counseling after a sexual encounter with Winston. Though she did not call it rape, the encounter “was of such
a nature that she felt violated or felt that she needed to seek some type of counseling.” Iliana Limon Romero, Text of
FSU’s Jameis Winston Letter Sent to Seminoles Supporters, ORLANDO SENTINEL (Oct. 10, 2014),
http://www.orlandosentinel.com/sports/florida-state-seminoles/os-jameis-winston-fsu-letter-text-20141010-
story.html; Diana Moskovitz, Lawsuit: UNM Interfered With Gang Rape Case Involving Football Players,
DEADSPIN (Feb. 23, 2015), http://deadspin.com/lawsuit-unm-interfered-with-gang-rape-case-involving-f-
1687067387?utm_campaign=socialflow deadspin twitter&utm_source=deadspin_twitter&utm medium=
socialflow; Walt Bogdanich, A Star Player Accused, and a Flawed Rape Investigation, N.Y. TIMES (Apr. 16, 2014),
https://www.nytimes.com/interactive/2014/04/16/sports/errors-in-inquiry-on-rape-allegations-against-fsu-jameis-
winston.html; FoxSports, Documents: Police, FSU Hampered Jameis Winston Investigation, FOXSPORTS (Oct. 10,
2014), http://www.foxsports.com/college-football/story/jameis-winston-florida-state-tallahassee-police-hindered-
investigation-documents-101014. In 2015, a female student filed a lawsuit against the University of New Mexico
(UNM), asserting that the athletic department failed to immediately report her complaint that three UNM football
players raped her and interfered with the police investigation.

2 Baylor Univ. Bd. of Regents, supra note 27, at 10.

30 LUTHER, supra note 18, at 97-98; Paula Lavigne & Nicole Noren, Athletes, Assaults and Inaction, ESPN (Aug. 25,
2014), http://www.espn.com/espn/otl/story/ /id/11381416/missouri-tulsa-southern-idaho-face-allegations-did-not-
investigate-title-ix-cases.

3! Lavigne & Noren, supra note 30.

32 Jd.; Tom Farrey & Nicole Noren, Mizzou Did Not Pursue Alleged Assault, ESPN (Feb. 12, 2015),
http://www.espn.com/espn/otl/story/ /id/10323102/university-missouri-officials-did-not-pursue-rape-case-lines-
investigation-finds.

33 LUTHER, supra note 18, at 98-99; Lavigne & Noren, supra note 30; BENEDICT & KETEYIAN, supra note 18.
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Washington’s case is one example of the serious consequences that result when schools
fail to properly investigate sexual assault claims. The University of Missouri (Mizzou) has also
come under fire for its failure to investigate the alleged rape of a female swimmer, Menu Courey,
by one or more members of the football team.** Though Courey wrote in her journal that she
informed an athletic department staffer of the alleged assault, the athletic department claimed she
had not informed them of her complaint and it did not learn about the allegation prior to her suicide
in 2011.% The university declined to investigate the complaint, despite calls from Mizzou alumni
and Senator Claire McCaskill to investigate,* claiming that it was “honoring what it believes were
the wishes of Menu Courey, who never reported the incident to the police.”” Even though her
family expressed frustration to ESPN’s Outside the Lines, they remain hopeful that law
enforcement will launch an investigation.®

Athletic department officials commonly seek to handle these claims internally, attempting
to conduct their own investigations.’® As a result, victims are denied their rights to a fair, impartial
investigation and their complaints are frequently improperly discredited, preventing these
complaints from being properly investigated.*® Football staff at Baylor conducted their own

4l including one into the 2011 gang rape of the female student-athlete

“untrained internal inquiries,
referenced above.*? Instead of contacting Judicial Affairs, an assistant football coach spoke to two
players implicated in the assault by himself.** The players insisted the interaction was consensual
and said it was “just a little bit of playtime.”* After speaking to these players and other Baylor
coaches, he concluded that the allegations were in a “gray area” and that there was no definitive

evidence of sexual assault.*> Similarly, upon learning of rape allegations against one of his players,

Darrell Williams, Oklahoma State men’s basketball coach Travis Ford never contacted police or

3% Farrey & Noren, supra note 32.

$1d.

36 Lavigne & Noren, supra note 30.

37 Farrey & Noren, supra note 32.

BId.

39 Scales, supra note 18, at 233.

40 Baylor Univ. Bd. of Regents, supra note 27, at 11.

1 d.

42 Defendants’ Original Answer, Shillinglaw v. Baylor University, supra note 24, at 21.
BId.

“Id.

4 Defendants’ Original Answer, Shillinglaw v. Baylor University, supra note 24, at 22.
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university officials.* Instead, as Ford later testified during Williams’ trial for rape and sexual
battery, “I conducted my own investigation.” He then concluded that Williams was innocent after
speaking to Williams and another player about the complaint.*” Williams was convicted in 20124

Not only do athletic departments work to keep these claims and investigations internal, but
even when they believe misconduct has occurred, they prefer to mete out punishments and resolve
these complaints themselves. For example, after a woman claimed that she was raped by multiple
football players at an off-campus party, head coach Gary Barnett said that the matter would be
handled internally, acknowledging that four players violated team standards and would be
disciplined.* Ultimately, one player was suspended for one game during the following season and
four lost their athletic scholarships for one semester, but all were allowed to play in the Fiesta bowl
in January 2002 after the incident occurred in December 2001.°° At the University of Washington,
after learning that football player Roc Alexander allegedly raped a female student, instead of
reporting the claim to the University or filing a police report, athletic officials decided that the
student and Alexander should attend mediation to resolve any issues instead.’! The student, after
learning that another woman accused Alexander of rape, filed a Title IX lawsuit against the

university, claiming that the school trivialized her complaint.>

B. Close Relationships Between Athletic Departments and Local Law Enforcement

Accused student-athletes often benefit due to the close relationships between athletic
departments and local law enforcement. As Jessica Luther details in her book Unsportsmanlike
Conduct, close ties between athletic departments and local police have innocuous origins. Athletic
departments often contract with local police departments to provide transportation escorts for their
teams, help direct traffic and provide support on game days, and provide escorts for coaches on

and off the field or court during games. The officers who work with these teams often receive

46 Paula Lavigne, Lawyers, Status, Public Backlash Aid College Athletes Accused of Crimes, ESPN (June 15, 2015),
http://www.espn.com/espn/otl/story/ /id/13065247/college-athletes-major-programs-benefit-confluence-factors-
somes-avoid-criminal-charges.

1.

8 Jd. Williams’ conviction was overturned on a technicality.

49 Scales, supra note 18, at 233-34.

S0 1d.

51'S.S. v. Alexander, 143 Wash. App. 75 (Wash. Ct. App. 2008).

2 1d.
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swag, including bowl rings, while the police departments benefit financially from these contracts.>?
But the coziness of this relationship becomes problematic when athletes misbehave. As a result,
police are often lax on student-athletes, alerting coaches to misconduct instead of formally
arresting or charging players.”* Some police departments, such as the University of Wisconsin
campus police, University of Florida campus police, and Corvallis police, had liaisons assigned to
the athletic department or university officials.>®

Perhaps the most egregious example of the way this dynamic can favor student-athletes
while harming victims is the relationship between Florida State University (FSU) and the
Tallahassee Police Department (TPD). When star quarterback Jameis Winston was accused of
sexual assault, both the TPD and FSU worked to hide and hinder the investigation.’® Jessica Luther
points out that the university’s police chief, FSU athletic department administrator, and Winston’s
defense attorney all received the relevant police reports before the case was even turned over to
the local prosecutor.’” A New York Times examination concluded that virtually no investigation
was made at all, either by the police or the university.’® The Times reported that the police did not
follow the obvious leads that would have quickly identified the suspect as well as witnesses and
that police did not even attempt to interview Winston after the accuser identified him for nearly
two weeks or seek to get his DNA.>® The detective handling the case, who had done private security
work for the Seminole Boosters (the primary financier of FSU athletics),*® waited two months to
write his first report and then prematurely suspended his inquiry without informing the accuser
(claiming she refused to cooperate, which she and her lawyer strongly denied) and by the time the

prosecutor got the case, key evidence, including the video of the sexual act, had disappeared.®!

53 LUTHER, supra note 18, at 87, 89 (citing a 2014 New York Times article that illustrates the “incestuous”
relationship between Tallahassee police and FSU athletics: “A successful football program is also good for Tallassee
police officers. They earn an extra $40 to $45 an hour, at university expense, providing traffic control on game
days,” earning $122,000 during the 2013 season); Mike MclIntire & Walt Bogdanich, A¢ Florida State, Football
Clouds Justice, N.Y. TIMES (Oct. 10, 2014), https://www.nytimes.com/2014/10/12/us/florida-state-football-casts-
shadow-over-tallahassee-justice.html.

54 LUTHER, supra note 18, at 87, 89; Lavigne, supra note 46.

55 Lavigne, supra note 46.

6 LUTHER, supra note 18, at 90; FoxSports, supra note 28.

57 FoxSports, supra note 28.

58 Bogdanich, supra note 28.

9 Id.

0 McIntire & Bogdanich, supra note 53.

ol Id.
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Similarly, the Waco Police Department worked closely with Baylor officials and “took
extraordinary steps” to keep charges against three football players for assault hidden from the
public.%? The case was pulled from the computer system and placed in a locked office.%* Outside
the Lineshas also revealed that the Waco police have kept two cases involving sexual assault

allegations against Baylor football players open, shielding them from public disclosure.%*

C. Athletic Departments and Universities Shield Accused Players from Formal Investigation

At times, universities and athletic departments exert pressure on law enforcement and work
to shield accused players from formal investigations and basic questioning. A 2015 investigation
by ESPN’s Outside the Linegevealed that athletic department officials frequently insert
themselves into criminal investigations that involve their players and that city and campus law
enforcement routinely notify university officials when an athlete is involved in a crime.®® From
2009 to 2014, Outside the Linediscovered at least nine instances where police documented that
Florida State coaches or athletic department officials tried to determine when and where city police
would interview athletes or attempted other involvement.%® The civil suit Erica Kinsman filed
against Florida State for how it handled her allegations of sexual assault against Jameis Winston
claimed that associate athletic director Monk Bonasorte prevented Tallahassee police from
contacting two of Winston’s teammates, who were key witnesses, until after Bonasorte had
contacted lawyers on their behalf.®” This allowed both witnesses to discuss the case with Winston’s
lawyer and sign affidavits supporting Winston’s version of events before speaking with police,
serving as a “road block™ in the state attorney’s investigation into whether to charge Winston.®®

In another high profile case, after St. Mary’s student Lizzy Seeberg reported to Notre Dame
police that a football player sexually assaulted her in 2010, “the university effectively made it more

difficult to investigate student-athletes by barring police from going through the athletic

62 Paula Lavigne & Mark Schlabach, Police RecordsDetail SeveralMore ViolenceAllegationsAgainst Baylor
Football Players ESPN (May 19, 2016), http://www.espn.com/espn/otl/story/ /id/15562625/waco-police-records-
reveal-additional-violence-allegations-baylor-football-players.

0 1d.

4 1d.

%5 Lavigne, supranote 46.

6 1d.

71d.

8 FoxSports, supranote 28.
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department.”®® A retired Notre Dame police officer explained that “there was a directive that the
campus police cannot contact an athlete at any athletic facility, and we cannot contact any athletic
employee to assist us in contacting the athlete...I guess just to keep us away from student-
athletes.””® As a result, campus police had difficulty locating the player and did not interview him
until two weeks later, after Seeberg had committed suicide.”! At Oklahoma State, basketball coach
Travis Ford “was hesitant to do anything to help” police locate player Darrell Williams and execute
their warrants, telling police they would have to wait until after a team film session.”? A former
assistant district attorney told Outside the Lines that Ford, already aware of the accusations, “did
not cooperate in the investigation” and had already “pulled the athletes in, talked to them and made

sure their stories were straight,” before making them available to the police.”?

D. Facilitating Transfers

Athletic departments also frequently respond to allegations of sexual assault against their
players by facilitating transfers of these athletes to other schools, simply passing the problem along
to another university in a practice that activists assert allows student-athletes to “commit the same
crime with the only penalty being a completely new pool of victims at a new school.””* Even if
coaches and administrators want athletes who have been involved in sexual misconduct off the
team and out of their school, the NCAA rules, designed to promote academic integrity (primarily
the APR index),”® encourage schools to enable athletes to finish the semester in good academic

standing and then transfer to another school. Teams with low APR ratings are subject to NCAA

 LUTHER, supra note 18, at 89.

1d.

"I Lavigne, supra note 46 (noting the football player Seeberg accused, Prince Shembo, claims he was never charged
and maintains his innocence. He played for the Atlanta Falcons, but was cut after he was charged with killing his ex-
girlfriend’s dog); LUTHER, supra note 18, at 89; Vaughn McClure, Falcons LB Prince Shembo Asks Teams for
Another Chance, ESPN (Sept. 4, 2016), http://www.espn.com/nfl/story/ /id/17463862/former-atlanta-falcons-Ib-
prince-shembo-asks-nfl-teams-another-chance.

2 Lavigne, supra note 46.

B Id.

"4 LUTHER, supra note 18, at 50-51.

5 The APR index refers to the Academic Progress Rate, which the NCAA adopted in an effort to hold schools
accountable for the academic performance and progress of student-athletes and defines itself as a “team-based
metric that accounts for the eligibility and retention of each student-athlete for each academic term.” Division I
Academic Progress Rate (APR), NCAA, http://www.ncaa.org/about/resources/research/division-i-academic-
progress-rate-apr (last visited Feb. 12, 2018).
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sanctions and risk losing scholarships or facing postseason bans.”® Luther notes that according to
NCAA rules, athletes who transfer after suspensions for “disciplinary reasons” must sit out a year
before becoming eligible to compete, however many are able to get around this rule via a one-time
transfer exception.”” Furthermore, the NCAA does not place additional restrictions on or bar
athletes who were suspended for sexual assault, and campus athletic departments are under no
obligation to review athlete disciplinary records before accepting transfers.”®

There are countless examples of this tactic. At the University of Oregon, basketball player
Brandon Austin was expelled, along with two other teammates, after accusations of gang rape.”
Austin transferred to Oregon from Providence College after he was barred from playing the rest
of the season due to accusations that he and another teammate sexually assaulted another student.3°
The alleged victim sued Oregon and men’s basketball coach Dana Altman, claiming that Altman
was fully aware of Austin’s prior accusation.! Similarly, at the University of Georgia, basketball
player Tony Cole was accused of orchestrating the sexual assault of a female student with another
basketball player and a member of the football team.3? Coach James Harrick had recruited Cole
despite knowing that Cole had been expelled at a prior school for sexual misconduct and dismissed
from the basketball team of yet another school for disciplinary reasons.®* At the University of
Tennessee, after a woman reported that Tennessee men’s basketball player Yemi Makanjuola
sexually assaulted her, Coach Cuonzo Martin granted him a release, stating that he was leaving on
“good terms...respected by his teammates and coaches” and that he was “confident that he’ll be

284

successful.”®* Makanjuola transferred to UNC Wilmington, where he played on the basketball

76 Todd W. Crosset, Athletes, Sexual Assault, and Universities” Failure to Address Rape-Prone Subcultures on
Campus, in THE CRisIs OF CAMPUS SEXUAL VIOLENCE: CRITICAL PERSPECTIVES ON PREVENTION AND RESPONSE
(Sara Carrigan Wooten & Roland W. Mitchell eds., 2016).

77 LUTHER, supra note 18, at 50.

8 1d.

7 Richard Read, Student Who Sued UO, Claiming She was Gang-Raped by Basketball Players, Settles Suit for
$800,000, OREGONIAN (Aug. 5, 2015),

http://www.oregonlive.com/education/index.ssf/2015/08/student_receives 800000 _settle.html.

80 Seth Prince, Oregon Ducks’ Brandon Austin Reportedly Subject of Sexual Assault Investigation at Providence
College, OREGONIAN (Mar. 18, 2014),
http://www.oregonlive.com/ducks/index.ssf/2014/03/oregon_ducks_basketball player.html.

81 Read, supra note 79; Complaint, Doe v. Univ. of Oregon, https://www.plainsite.org/dockets/2jilqax 1z/oregon-
district-court/doe-v-university-of-oregon-et-al/. Altman and the athletic director stated that while they were aware of
Austin’s suspension, they did not know why he was suspended. Austin’s mother contradicted this statement by
saying “We told them everything. They knew everything.” Id. at 6.

82 Williams v. Bd. of Regents of the Univ. Sys. of Ga., 477 F.3d 1282 (11th Cir. 2007).

8 1d.

8 Anita Wadhwani, UT Never Disclosed Rape Allegations Against 2 Athletes, TENNESEAN (Oct. 31, 2014),
http://www.tennessean.com/story/news/local/2014/10/31/ut-never-disclosed-rape-allegations-athletes/18267043/.
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team® Similar stories of transfers occurred at Di#RéJotre Dame, the University of Minnesota,

Vanderbilt, and the University of Missoldfi.

E. Delay

Another strategyemployed by athletic departments and universities is to delay an
investigation or punishment until the end of the season or even after the accused player graduates
or transfers. For example, in 2009, the University of MichiganOs starting kicker, BrebbansGi
was arrested for allegedly sexually assaulting a fresiif@inbons continued to play and kicked
the game winning field goal in the 2011 Sugar B&@ibbons was eventually expelled for sexual
misconduct related to the incident, but not until 2Qhdee years later, just after he had used up
his athletic eligibility?® Similarly, at Florida State, the athletic department did not report Erica
KinsmanOs complaint against Jameis Winston through the appropriate university channels, instead
keeping it a ecret for eleven months, allowing Winston to continue to f@fficials at the
University of Tennessee employed a similar tactic. According to a lawsuit filed by eight female
students, menOs basketball player MakanjuolaOs attorney requested a detayedtesand was
able to postpone any disciplinary action until the end of the season after he had successfully

transferred? At the University of Georgia, basketball players Cole and Thomas were not

81d.

8 Emma Baccellieri & Nick MartinRasheed Sulaimon at Center of Sexual Assault Allegatiomst® Dismissal

DUKE CHRON. (Mar. 2, 2015), http://www.dukechronicle.com/article/2015/03/raslise&aimoncentersexual
assaukallegationsprior-dismissal Duke menOs basketball player Rasheed Sulaimon was twice accused of sexual
assault and became ftfist player Coach Krzyzewski ever dismissed from the team for his failure to Oconsistently
live up to the standards required to be a member of our program.O Sulaimon denied the allegations and said they
were notthe reason fonis dismissalS.|. Wire,Ex-Duke Guard Rasheed SulaimonHaveNeverSexually
AssaultedAnyone SPORTSILLUSTRATED (Apr. 29, 2015), https://www.si.com/college
basketball/2015/04/29/rashesdlaimonduke deniessexualassaultallegations.

Sulaimon transferred and joined the Uniigref MarylandOs menOs basketball team, where he was a starter. Roman
Stubbs At Maryland, Rasheed Sulaim&till HearsUgly Echoes oHis Past at DukeWAsH. PosT (Jan. 22, 2016),
https://www.washingtonpost.com/sports/collegesfatylandrasheeesulaimonstill-hearsugly-echoesof-his-past
at-duke/2016/01/22/32c5baa®8alle5bcda62a36b394160 story.html?utm_term=.7b402dc7990a.

87 LUTHER, supranote B, at 50.

88d. at 85.

89d.

% Tom Ley,Former Michigan Kicker Expelled for Sexual MiscondiBEeADSPIN(Jan. 29, 2014),
http://deadspin.com/formeanichigankicker-expelledfor-sexualmisconductl 511488287t UTHER, supranote B,

at 85.

91 Kinsman v. FSWBd. of Trustees, 2015 WL 11110848 at *5 (N.D..Ra15)
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suspended until they were indicted three months #fteralleged assault, after the basketball

season had endé&dl.

F. Expert Legal Assistance

Universities and athletic departmsralso connect accused studathtletes with expert

legal teams, an advantage that the average student accused of sexual atiscantiafforded?

In its 2015 investigatiorQutside the Linefound that the unique access to expegal assistance

that studentithletes enjoy was an important factor that allowed some athletes to avoid
prosecutior??

When the Florida State athlettkepartment learned that Heisman winning quarterback
Jameis Winston was accused of sexual assault, athletic officials referred him to Tallahassee
attorney Tim Jansen, who represented Yidansen, who charges $500 an hour, @idside the
Linesthat FSUQassociate athletic director frequently calls him to alert him of potential ases.
Darrell Williams, an Oklahoma State basketball player accused of sexual assault, was represented
by Cheryl Ramsey, known for representidglahoma State Universiigthletesand coaches and
for being part of the defense team for Oklahoma City bomber Timothy McV&fgter WilliamsO
initial conviction, Ramsey hired private investigators to interview jurors and learned that two made
unauthorized visits to the crime scene, infation that helped overturn the convictf8while it
is unclear who pays for these attorneys, the fact that the university and/or athletic department
makes these referralsychdo not do so for nestudentathletes, is problematic.

1. WHY SEXUAL ASSAWLT BY COLLEGE ATHLETESISA PERSISTENTPROBLEM AND WHY
UNIVERSITIESHAVE FAILED TO ADEQUATELY ADDRESSIT

Colleges and universities face extremely compelling reasons to properly report, investigate,
and adjudicate sexual assault allegations againgtwadents, bt particularly against student

athleges. Complaints against studexthletes garner considerable media scrutiny and can create

93 Williams v. Bd. of Regents of tHdniv. Sys. of Ga., 477 F.3d 1289 fiith Cir. 2007)
94 Lavigne,supranote 4.

% d.

9 FoxSports,supranote B.

97 Lavigne supranote 4.

%8 |d.

9 d.
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public relations crises for schools, resulting in persistent negative news coverage that can harm the
institutionOsmiage and reputation. As a result, universities may face a decline in applications as
well as alumni engagement and donations while risking NCAA sanctions, loss of federal funding,
and costly civil litigation.

However, these powerful incentives, and theahobligation to protect the safety and
well-being of students, have failed to win out. Instead, many educational institutions have
consistently eted to protect accused studatitletes and, more importantly, the universitiesO
lucrative brands. Instead¢hools help créa and sustain a myopic, winniodpsessed culture that
pressures and incentivizes coaches to succeed on the field and on the court above all else, resulting
in ill-advised recruiting decisions and a lack of nmiegful punishment when studieathletes
break the rules or even the law. The commercialization of college sports and obsession with
generating revenue has become so divorced from the core academic mission of universities that it
has undermined the fundamental integrity of institigioh higher education at the expense of

student health and safety.

A. A Culture That Devalues Women: Hostess Programs

Jessica Luther argues that by using women and/or sex to sell potential recruits on their
schools, big time college athletics creataibiure that is often harmful to womé&R.According to
Luther, many athletic programs treat women as Oprizes to be handed outO to male athletes, creating
a culture that objectifies and dehumanizes women, which creates a context that leads to sexual
assaultt®* The most visible way these programs do this is via their hostess programs, which feature
attractive female students who assist recruits when they visit cafdgise hostesses serve as
tour guides, answer questions, and are charged with providing entetai®®> The NCAA
severely restricts what tools schools can use to recruit pihyeey cannot provide Oany financial
aid or other benefitsO to recruits. Hostesses are perceived to play an instrumental role in recruiting

top prospects. As Benedict and Keggynote in their bookThe System: The Glory and Scandal

100 yTHER, supranote B, at 10809.

101|d.; Jessica Luthe@We Felt Like We Were Above the LawO: How the NCAA Endangers,\Womermic
(Sept. 26, 2013), https://www.theatlantic.com/entertainment/archive/2013/@9vike-we-wereabovethelaw-
how-the-ncaaendangersvomen/280004/.

102 uther,supranote 102.

103 |d
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of Big Time College FootbalDthe promise of an intimate relationship is the sort of thing that can
trump soldout stadiums, state of the art facilities, Nike deals and schedules packed withllyation
televised games'®

Despite insistences that hostess programs are innocuous and that no one instructs these
women to Olead onO or cross the line with recruits, Luther states that Oprograms are well aware of
how instrumental these women are in helgimgm land top athleted®®0On many campuses, the
hostess or similar programs have become problematic, leading to public scandals, NCAA
investigations into potential recruiting violations, and even claims of sexual assault. In 2013,
Sports lllustratedincovered allegations that members of the Orange Pride, the hostess program at
Oklahoma State University, slept with recruits during their campus visits and that members of the
football staff were well aware of this practit® Similar allegations surrourttie hostess programs
at Baylori®’ Arizona State Universit{}8the University of OregoH)® University of Tennesseé?
and the University of Coloradd?!

Most recently, the University of LouisvilleOs vaunted menOs basketball program has faced
criticism for repors that the teamOs graduate assistant paid for strippers to entertain recruits on
campus from 2010 2014112 The assistant paid roughly $10,000 for dancers and escorts to attend
parties inside an athlete dorm on campus in an environment that one reamiitedieas Olike |
was in a strip club® A former recruit admitted that he had sex with one of the dancers after the
assistant paid hét! Though the University and its head coach, Rick Pitino, vehemently denied
any knowledge of this activity, following amvestigation, the NCAA found a number of violations

and imposed several sanctions including: suspension of Pitino for five games of conference play,

104 BENEDICT& KETEYIAN, supranotel18

105|_uther,supranote 101

106 SpecialReport on Oklahoma State Football: PaN #he SexSPORTSILLUSTRATED (Sept. 13, 2013),
https://www.si.com/collegéootball/2013/09/13/oklahomstatepart4-sex#.

107 Complaint and Jury Demarad 5,Doe v. Baylor University{No. 6:17CV-27).

108 |_yTHER, supranote B, at 11611; Dashiell Bennet# Brief History of Campus Recruiting Hostes$RmsaDSPIN
(Dec. 9, 2009), http://deadspin.com/542254xeaf-history-of-campusrecruitinghostesses.

109 |_uther,supranote 101; Bennettsupranote 1@.

10| yTHER, supra note B, at 120; Pete Thamel & Thayer EvaN§AA Puts TennesseeOs Recruiting Under
Scrutiny N.Y. TiMES (Dec. 8, 2009),
http://www.nytimes.com/2009/12/09/sports/ncaafootball/09tennessee.html?_r=1&hp.

111 UTHER, supranote B, at 11416; Simpson vUniv. of Colo.,220 F.R.D. 354 (2004).

112 30hn BarrSource: LouisvilllRecruitsTold NCAAAbout Sex, Stripper Parties ESPN (Mar. 13, 2015),
http://www.espn.com/espn/otl/story/_/id/14951432/tHmenerlouisville-basketbalrecruitstold-ncaa
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113

114 :g



18 GEORGETOWNENTERTAINMENT & MEDIA ALLIANCE LAW REVIEW 2018

requirement that the University vacate anpsvin which ineligible studerdthletes competed

from 2010 ta2014 (which could include the Cardinals® 2013 national championship), a four year
probationary period for the basketball program, and restrictions on scholarships and rééfuiting.
Louisville plans to appeal the vacation of wins and forfeiture of reveseeved through its

conference revenue sharing agreermé&nt.

B. Recruiting

Colleges and universities are often either unaware of the violent background of their
prospects or are willing to look past prior indiscretions in order to recruit top talent and construct
the best possible roster. In a rec&pgorts lllustratedand CBS Nws joint study, criminal
background checks were performed on all 2,837 players on the ros®moré lllustratedOs
preseason top twy-five and revealed that 204 players had criminal arrest records, resulting in
277 incidents, 40% of which were seriamffenses, including 56 violent crimé&¥.Most teams in
the top twentyfive had between five and nine players with criminal records. Benedict and
Keteyianestimate that 7% of scholarship athletes per team have arrest records before even setting
foot on a college campus, nearly 40% for serious crimes, including domestic violence, sex crimes,
and assault and battery?. According to the University of Georgiadikletic director, recruiting
athletes with questionable backgrounds is Onot unusual in the athletic businessEit
happensEsometimes it works diitthe student gets his degree and straightens himsélfand

sometimes notl€y

115 Associated PresslCAA Dismisses LouisvilleOs Responsexirs&andal CaseJSATopAY (Mar. 23, 2017),
https://www.usatoday.com/story/sports/ncaab/2017/03/23/disasissedouisvilles-responsen-sexscandal
case/99557146NCAA Division | Committee on Infractions, University of Louisvillelitic Infractions Decision
(July 15, 2017) httpst/assets.documentcloud.org/documents/3866493/LouisvilleNCAA. pdf

116 Joe SonkaJofL Limits NCAA Appeal to Penalties Vacating Wins and Forfeiting Revenue; Pitino to Appeal 5
Game Suspension on His QUmSIDER LoulisVvILLE (June 28, 2017), https://insiderlouisville.com/metroAliafits-
ncaaappeaito-penaltiesvacatingwins-andforfeiting-revenuepitino-would-haveto-appeal5-gamesuspensiomon-
his-own/.

117 Armen KeteyianOut of Bounds: Collegathletes andCrime, CBSNEws(Mar. 3, 2011),
http://www.cbsnews.com/news/eot-boundscollegeathletesandcrime-03-03-2011/.

118 BENEDICT & KETEYIAN, supranotel8, at 314.
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In a similar vein, prior historyfasexual violence is often overlooked in the recruiting
proces$?° As discussed in Part, I0regonOs basketball coach was aware of and chose to overlook
Brandon AustinOs prior suspension for sexual asdbuhiversity of GeorgiaOs (UGA) basketball
coach ad athletic director were aware of several previous allegations of sexual misconduct by
Tony Cole, convincing UGAOs president to admit Cole under the special admission&%olicy.
Both athletes were later accused of sexually assaulting female students @éwhaniversities.

A particularly striking example of what Luther refers to as the ORepeat Offender,O occurred at
Arizona StateUniversity (ASU)where football coach Dirk Koetter intervened and convinced
school officials to allow a freshman football playe return to ASU in the fall after he was thrown

out of a montHong transition program to help freshmen adjust to collegé?ifehe player had

groped female students, exposed himself, and threatened%h&he player was expelled later

that year aftem woman claimed that he stalked and then raped?hér.these instances, the
immense pressure to win pushes coaches and school officials to do whatever they can to ensure
that they put top talent on the field and the court, even when they must emplaprgiest

methods to keep players eligible.

C. Lack of Meaningful Punishments and A Sense of Entitlement

Both the disregard for prior sexual violence committed by recruits as well as the lack of
meaningful consequences for those who commit such actslaycget to campus result in a high
risk of repeat offenses and help create a culture of entittement where players believe they are above
the law. For example, at Baylor, a female student repeatedly reported multiple instances of violent
conduct by footbalplayer Shawn Oakman, a transfer student with a troubled3dste athletic
department suspended him for only one game, the 2015 season opener, and then he went on to

finish out the seaso?’/ Oakman is currently awaiting trial for allegedly sexually alssaya

1201d.; J.K v.Ariz. Bd. of RegentsNo. CV 0&ED16EPHXEMHM, 2008 WL 4446712 (DArizona 2008) Ross V.
Univ. of Tulsa,180 F. Supp. 3d 952016).
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Baylor student?® At Oregon, three menOs basketball players accused of sexually assaulting
another student were still permitted to play in the NCAA tournament, despite an ongoing police
investigation into the incident?

This lack of meaningful pushment creates a sense of entitlement for players, armed with
the knowledge that their coaches and athletic officials will help them avoid serious discipline for
any misconduct. As Nigel Clay, an Oklahoma football player found guilty of gang raping a woman
on campus stated, Ol just feltEwalking aroundEwe felt like we were above the law, like OU

would protect us from anything®

D. Commercialization of College Sports and A OWin at All CostsO Mentality

College sports, particularly big time football andn®s basketball programs, have soared
in popularity and grown into a muillion dollar industry, generating huge revenues for the
NCAA and Power Five conferencEd.For reference, the University of Texas football team
generated $121 million in revenue 2015, despite a lackluster season on the field, and the
University of LouisvilleOs menOs basketball team is valued at $45.5 ¥#lBor.despite these
substantial numbers, the reality is that most athletic departments lose money ea¢h¥iatar.
these deartments continue to spend to keep pace with the competition, claiming that their
programs benefit universities in ways that are not visible on the departmentOs financial
statement$3* They argue that the positive media exposure generated by a competitive football or
menOs basketball team can help enhance the schoolOs reputation, increase applications, and help

fundraising effort$3® These claims appear to have some merit. For examipée, the menQOs

1281d. at 20.
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basketball team won the 2016 National Championship, Villanova University estimated that the
value of the win was upwards of $250 million to the sch#ol.

The potential for massive revenues and the enormous expenditures have created a Owin a
all costsO culture that values winning and money over the academic pevgtessltbeing of
both studenathletes and the rest of the student biSdyniversities routinely choose to protect
their brand and image in athlatesolved sexual assault casg@seferring to ignore or get rid of
these allegations as quickly and quietly as possible, even at the expense of sexual assault victims.
As a member of the Baylor Board of Regents apologized for the schoolOs systematic failure to
appropriately handle sealiviolence on campus, he articulated that Othere was a cultural issue
there that was putting winning football games above everything else, including our values. We did
not have a caring community when it came to these women who reported that they were

assulted. &8

V. RECOMMENDATIONS FORCOLLEGES& UNIVERSITIES

As outlined previously, colleges and universities have significant incentives to address
sexual assault on campus, particiylathose perpetrated by studethletes. Discovery of
allegations of exual violence or the universityOs mishandling of these complaints against college
athletes often result in intense media scrutiny and negative publicity for the institution. These
scandals pose a public relations nightmare for schools, which could fderlfditle 1X
investigations, costly civil litigation, NCAA investigations and sanctions, declining applications
for admission and alumni donations, decreased ticket sales and revenues for athletics, and have the
potential to hamper athletic recruitinghdre are several steps that colleges and universities could
take to help prevent sexual assaults from occurring, appropriately handle these complaints when
they do arise, and limit their legal liability in these cases.

Schools could start by eliminatingeir archaic hostess programs. As detailed in Plart |
these programs contribute to a culture in college athletics that objectifies and dehumanizes women
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2011), https://www.theatlantic.com/magazine/archive/2011/1@hhaeneof-collegesports/308643/.

138 Brad ReagarBaylor Regents Found Alleged Sexual AssduyltSootball Players OHorrifyin@ WALL ST. J.
(Oct. 28, 2016)https://www.wsj.com/articles/baylatetailshorrifying-allegedsexualassaultdy-football-players
1477681988
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and have created numerous scandals, including allegations of sexual assaults connected to
recruitingactivities3? Other studengaithletes, members of the menOs basketball and football teams,
and tour guides selected by the admissions office are perfectly capable of welcoming recruits to
campus, answering any questions, and entertaining recruits duringftiogal visits.

Hiring more women to athletic administrator and coaching positions could also help
address this problem. Women are currently dramatically underrepresented in college athletics both
at the coaching and administrative leVéfsAs of 2016,women make up just 9.8% of Division |
athletic directors and fill under 40% of head coaching positions for womenO34“eEines40%
figure marks a sharp decline from the period before the enactment of Title IX, when more than
90% of these roles were fillday woment42 That statistic is particularly troubling for womenQOs
representation in Division | athletic departments because when women cannot coach womenOs
teams, they often cannot coach at all. Only 3% of all menOs teams are coached by*3vomen.
Women are nioonly an underutilized talent pool that could provide an alternative perspective, but
installing women in high level positions, such as athletic director and head coach roles, would go
a long way in helping to push back against a culture that devalusenifts

Research featured Fhe Economigndicates that Osexual harassment and assault are more
common in places where women are heavily outnumbered and the most powerful positions are
disproportionately held by mea*®Studies have demonstrated this caio@m in a variety of
maledominated fields from tech startups to the ranks of the U.S. military and local police

departments$?® In the policing context, research suggests that female officers often respond more

139 LUTHER, supranote B.

140 Erin E. BuzuvisBarriers to Leadership for Women in College AthlgticSNTRODUCTION TO INTERCOLLEGIATE
ATHLETICS (Eddie Comeaux ed2015); Jere LongmaNumber of Women Coaching in College Has Plummeted in
the Title IX EraN.Y. TIMES (Mar. 30, 2017), https://www.nytimes.com/2017/03/30/sports/ncaabasketball/coaches
womentitle-ix.html.

141INST. FORDIVERSITY & ETHICS IN SPORT, THE 2016RACIAL AND GENDERREPORTCARD: COLLEGE SPORT23,2
(2017),http://www.tidesport.org/reports.htnfiRadel StarkWhere are the WomenRCAA CHAMPION MAG.

(2017), http://www.ncaa.org/static/champion/wharethewomen/.

142 Stark,supranote ¥1.

143 Longman,supranote #40.

144 |LUTHER, supranote B, at 204.

145The Politics of Sexual Assault: 1tOs Not JusPtheerful EconomisT(Oct. 13, 2016),
http://www.economist.com/news/briefing/217087#@vilege-lets predatorymengetawaylot-betheyrich-and
famousor-not-its-notjust (Stefanie Johnson speakingrtee Economist.

146 victims of GendeBased Violence Maye More Comfortable Talking to Female Officers, UNODOC Expert
Says UNITED NATIONS OFFICE ONDRUGS ANDCRIME, (Apr. 28, 2017),
https://www.unodc.org/unodc/en/frontpage/2017/April/victioisgenderbasedviolencemaybe-more
comfortabletalking-to-femaleofficers-unodeexpertsays.html?ref=fs1.
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effectively to incidents of violence agairngbomen, as they are more likely to take these reports
seriously and more likely to follow up on them so as to prevent future acts of vistéAc2014

study focused on the integration of women into U.S. police forces found that as female
representation with the police force in an area increased, violent crimes against women were
reported to police at significantly higher ratés.

While certainly not a perfect analog, these lessons can be applied in the context of college
athletics. These findings suggésat female victims may feel more comfortable and more willing
to report sexual violence if more women are represented in the athletic department. Like their
female counterparts in the police force, women athletic administrators and coaches may respond
more effectively to claims of violence against women, be more likely to take such reports seriously,
and to follow up on such claims to prevent future acts of violence. It is important to note that
gender alone is not a determinant of behavior and that wambsadership roles in college
athletics face many of the same perverse incentives and pressures that have traditionally resulted
in the mishandling of cases of sexual violence. Future research should explore whether the
presence of women coaches or atbldtrectors impacts the incidence of sexualence at the
hands of studerdthletes or the nature and quality of these investigations. At the very least, the
presence of women in positions of leadership will help huneawomen in the eyes of student
athletes and their coaches and push back against a culture that devalues4®omen.

In light of the higher incidencef gexual violence among studeathletes and the blatant
conflict of interest that universities and athletic departments face when gatiesti and
disciplining studentthletes, schools should go beyond the requirements of Title IX and mandate
independent investigations of sexual assault allegations agaihshtathletes. Title IX, a gender
equality law enacted in 1972, prohibits discrimiiee based on sex in education programs or
activities that receive financial assistance from the federal goverAtAdoing associated with

ensuring genderqualityin athletics and propelling the growth of womenOs sports, Title IXOs reach

147|d.; Lonsway et. al.Hiring & Retaining More Women: The Advantages.aw EnforcemenNAT@ CTR. FOR
WOMEN AND POLICING (Spring 2003), http://womenandpolicing.com/pdf/NewAdvantagesReport.pdf.

148 Amalia Miller & Carmit SegalDo Female Officers Improve Law Enforcement Quality? Effects on Crime
Reporting and Domestic Viaglee SSRN (Sept2016),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2335990; Christina AstyitArenOt U.S. Police
Departments Recruiting More Womed@LANTIC (Aug. 30, 2016),
https://www.theatlantic.com/politics/archive/2016/08/politapartnentswomenofficers/497963/

149 LUTHER, supranote B, at 217.

15020 U.S.C.A. & 1681.
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has expanded inmombating sexual harassment and violence in higher edué#tioaurt rulings
in the 1980s and 1990s established sexual harassment and assault as types of discrimination under
Title IX and a 1999 Supreme Court ruling held that schools could be foundfiald&lure to
stop studenbn-student sexual harassmé?itin 2011, the Obama Administration issued strict and
controversial new guidance for colleges and universities in order to help combat sexual ¥#élence.
This guidance came in the form of a ODeare@glieO letter (DCL) from the Department of
EducationOs Office of Civil Rights, which expressed concern regarding the high incidence of
sexual violence in schools and outlined the AdministrationOs interpretation of Title IXOs
requirements pertaining to sexd violencet>

The 2011 DCL provided guidance on how to handle sexual assault alledatibssated
that colleges must appoint a Title I1X coordinator to coordinate compliance with the law, oversee
all Title IX complaints, and identify and address Oaatyems or systemic problems that arise
during the review of such complaint$@ further emphasized the need for adequate training for
these coordinators and stated that the coordinator Oshould not have other job responsibilities that
may create a conft of interest.®5’ The Trump Administration recently withdrew the 2011 DCL
and 2014 guidance, issuing interim guidance while the Department of Education engages in the
notice and comment process and releases new rules for schools to follow to compltlgvith Ti
IX.158 The interim guidanceoes retaira role for Title IX coordinator&?®

However,when those in charge of investigating sexual assault complaints are university

employees, there is an inherent conflict of interest. Title IX coordinators, who argfineedand

151 Robin Wilson,HowA 20 Page Letter Changed the Way Higher Education Handles Sexual AEsmait.
HIGHEREDuUC. (Feb. 8, 2017), http://www.chronicle.com/article/Ha¥20-PagelL etterChanged/239141.
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153 Wilson, supranote B1
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155 Susan LadikaSports and Sexual Assautf CQ RESEARCHER362, 369 (2017).

1562011 DCL,supranote B4, at 7.
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https://www.ed.gov/news/pressleases/departmeatucatiorissuesnewinterim-guidancecampussexual
misconduct. Though the final impact of this controversial decisiandkear, the American Council on Education,
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compensated by the universities, are expected to conduct thorough investigations into these
allegations, which have the potential to expose Osystemic problemsO and their employersO failure
to comply with federal law. This tension is hegmedin cases involving studesathletes, where

the stakes are higher due to the intense media scrutiny surrounding cases involving athletes as well
as the potential revenue lost when a star player is sidelined by these charges.

The problems at Baylor undeose this conflict. In Fall 2016, Title IX coordinator Patty
Crawford resigned from her position due to the Oresistance she received from senior leadershipO
and retaliation she faced after voicing her concerns about the schoolOs Title IX corfliance.
Crawfard alleged that the school never gave her Othe authority, the resources, or the independenceO
required by the Department of EducationOs guidance to adequately perfornif&@tjelzlaimed
she was routinely excluded from meetings and alleged that semanisttlators, more concerned
with Oprotecting the brandO than students, intervened in her investifations.

As detailed in Partd ind 11, manyschools have proven that they are incapable of properly
handling these claims internally. Even if universitiase established clear, Title 4¢ompliant
processes and procedures for dealing with these congplaifegations against studeathletes
are frequently derailed before they even reach that stage. Too often, athletic officials work to
prevent any effog to investigate claims against their players and university officials will look for
any excuse to avoid launching a formal investigation. Instead, universities need to go beyond
standard Title IX compliance in order to avoid this intractable conflichtefrést that does not
exist in cases involving typical students. Schools should retain independent, external Title 1X
coordinators, investigators, or outside counsel to conduct investigatito cases involving
studentathletes as well as to determine #ppropriate punishment and may even consider doing
so for all allegations of sexual violence. At the very least, requiring external investigations and
adjudicatons for cases involving studeathletes would help universities counteract the narrative
in the media that they treat studeathletes more favorably than other students and that they do

not take allegations of sexual assault seriously. Athletic department officials should have no part

160\Womariwho Led BaylorSex AssaultinvestigationSpeaksOut After Resigning CBSNEws (Oct. 5, 2016),
http://www.cbsnews.com/news/baytaniversitysexualassaukscandatitle-ix-coordinatopatty-crawford
resigns/; Paula Lavigne & Mark SchlabaEbrmer Baylor Title IXCoordinator SaysSchool Sood inHer Way,
ESPN (Oct. 5, 2016), http://lwww.espn.com/collégetball/story/_/id/17720930/formeraylortitle-ix-coordinator
patty-crawfordsaysschoothinderedability-do-job.

161 avigne & Schlabachsupranote B0.

162 |d
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in any actions related to sexual agsallegations againstudentathletes to remove the obvious
conflict of interest.

These requirements would demonstrate that universities take these complaints seriously,
recognize their own internal conflicts of interests, are taking active steps to help address these
problens, and add much needed credibility and legitimacy to the final results of any investigation.
These changes would help universities meet Title IXOs requirements and properly investigate all
allegations of sexual misconduct and a#is@ven those againstustentathletes. By takinghis
step to ensure that studathletes are subject to proper Title IX procedures, universities will
actually save money in the long run by reducing the need and/or likelihood that they would have
to pay victims large legal sktnent3®3 or spend time and money managing the public relations
fallout from a scandal. If universities themselves are unwilling to adopt this requiremment,
recommende that the current Administration, Department of Education, and Members of
Congress ansider mandating thang complaints involving studesathletes must be evaluated
externally in order to avoid the inherent conflict of interest these unique cases present.

Universities should seek to hold coaches and athletic administrators accolomtablaib
assaults committed by studeathletes. Schools should refuse to hire coaches and administrators
with a history of mishandling sexual assault allegations against their athletes. When established
patterns of players committing acts of sexual viokeemerge, coaches and athletic directors who
fail to adequately report or address the problem should be fired. Schools could reward coaches
with bonuses when their players do not get into legal trouble as they reward coaches for postseason
success and ademic achievement.

Schools should refuse to accept transfers or recruit players with a history of sexual
violence. As detailed in Par ] coaches are frequently willing to overlook a prospective recruitOs
prior history of sexual violence, often to tiietriment of female students. Indiana University (IU)
recently made headlines by adopting a similar dramecruiting athletes with a history of sexual
violencg'® which other schools should use as a model. The Indiang fpalis Oany prospective

studentathleteN whether a transfer student, incoming freshman, or other status, who has been

163 Sednfra PartV(A) (referening the costly settlements paid by the University of Colorado, University of
Tennessee, Baylor University, and Penn State Univirsity

164 Zach OstermariJew IU Policy Bans Athletes with History of Domestic Violehasy STAR (Apr. 19, 2017),
http://www.indysar.com/story/sports/college/indiana/2017/04/19/indianasierssexualviolenceathletebanfred
glass/100660758/.
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convicted of or pled guilty or no contest to a felony involving sexual violence or has been found
responsible for sexual violence by a formal institutional disciplinaryoracit any previous
collegiate or secondary schodf<The policy also includes an appellate process that would allow
appeals for any exceptions to go before a committee comprised of IU administrators completely
separate from the athletic department, intlgdUOs faculty athletics representative, General
Counsel, and IUOs Chief of Student Welfare and Title IX Offi€er.

While this commorsense policy should be used a model, it is not perfect. Luther recently
criticized 1UQs policy as Overy narrow@agtice, noting that it does not wholly prevent incoming
freshmen and transfers with sexual violence issues from admi8skirst, the felony conviction
requirement is a very high bar. As Luther notes, felony convictions ai% paaple often plead
downto misdemeanors and many meritorious cases are not even brought, especially given the high
rate of underreporting in sexual violence cd&gklniversities who adopt similar policies should
only require misdemeanor convictions to help combat this problepughhsuch a policy may
garner criticism as unduly harsh and unfair to those who could reform, the high rate of recidivism
for crimes of sexual violence make a compelling case that schools should be able to put forth such
bans, especially with the safetylwa of an appeals process for those who have made efforts to

improve themselves to pursue.

V. REVENUE TARGETEDACTION

Unfortunately, colleges and universities are unlikely to adopt many of the
recommendations listed above. Such actions simply wouldo@an line with their current
priorities and no university is likely willing to give up any edge they have in recruiting, facilities,
or performance.

Many institutions have resolutely stood by their coaches, athletic directors, and athletic

programs deste these scandal®’ These schools are focused on the potential revenue, media

167 |indsay Gibbs|ndianaOs New Domestic and Sexual Violence Policy for Athletes IsnOt as Bold as It Seems,
THINK PROGRESSHApr. 20, 2017), https://thinkprogress.org/indiamaversitysexualviolenceathletes
311310bb556b.

168 Barry Seiza,The New Policy in Indiana &t a Fatal FlawNYA TobAy (Apr. 20, 2017),
http://www.nyatodayco.com/singleost/2017/04/20/Th&lew-Policy-in-IndianaHas a-FatalFlaw.
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Extension TIMES-PICAYUNE (Aug. 18, 2017),
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exposure, and the status that a winning football or menOs basketball program provides, even at the
expense of their institutional values and student safety. For example, likedyuthat a college
would eliminate its hostess progré&fhor hire a woman as a member of the coaching staff on a
football or menOs basketball team due to fears that these decisions would hamper their recruiting
efforts and ability to bring the best tal¢attheir campuse¥?

Given the Owin at all costsO mentality and the emphasis on revenue, the most effective
ways to address the alarming instemof sexual assault by studatiletes and universitiesO
failure to adequately prevent and investigate themtiad to revenue. Change is unlikely to occur
unless it impacts the bottom line. The key actors in revenue irgedortsl the NCAA, Power
Five mnferences, and college sports fdrsse all uniquely positioned to facilitate change by

targeting revenues.

A. Financial Costs for Schools

Increasingly, there is a significant financial cost for schools that systematically fail to

address instances ofxsel violence involving studergtthletes:’2 Though often let down by the

http://www.nola.com/Isu/index.ssf/2017/08/former_vanderbilt_player_recei(hbtihg the example that James
Franklin, head football coach at Vanderbilt wieur players were involved imnd later convicteébr, the rape of a
female classmate, kept his job and now is the head coach at Penn State). The University of Tennessee stood by head
football coach Butch Jones and its athletic department despite allegations that both mishandled sexual assault
complaintsUT Coaches Hold Joint News Conference Amid Sexual Assault Laesx@PoRTS(Feb. 23, 2016),
https://www.foxsports.com/colleg®otball/story/tennessemlunteerscoachespressconferenceick-barnegones
sexualassauliawsuit022316

170 Barrett SalleePerception, Reality and the Role of College Football Recruiting Hostd&asescHER REP. (Jan.

22, 2015), http://bleacherreport.com/articles/2328pgitceptiorreality-andthe-role-of-collegefootballrecruiting
hostesses. Coaches, recruiters, and hostesses have pushed back at claims highlighting the negative aspects of hostess
programs, arguing thauch programs provide essential assistance to the teams by creating and distributing
recruiting materials and serving as tour guides. Kaitlin Mulhdostesses? In 20138sIDE HIGHER EDuC. (Jan.

27, 2015) https://iwww.insidehighered.com/news/2015/01/27/coneeomsinueaboutrole-hostessefootball
recruiting

"1 There is a longstanding perception that hiring a female coach waujgehaecruiting effortsSeeMatt
Norlander,Candid Coaches: Would You Hire a Woman to Coach In The Next Three €&8SPORTS(Aug. 14,
2015),https://www.cbssports.com/colledpasketball/news/candicbachesvould-you-hire-a-womarito-coachin-
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(Nov. 12, 2013)https://www.usatoday.com/story/sports/ncaab/2013/11/12/wamachingmenbernadettdocke-
mattoxstephanieeady/3006139/
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DaiLY NEws (Jan. 7, 2017), http://www.nydailynews.com/sports/college/saneiekydaicostpennstatequarter
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criminal justice system, victims afexual wlence at the hands of studethletes have had
success by pursuing Title IX claims against universities when schools fail to adequately handle
allegations of sexual assault. Courts have denied universitiesO motions to dismiss or seek summary
judgment, allowing these claims to move forw&dAs a result, schools have paid large sums to
settle these cases. Recent Rigbfile settlements include a $2.85 million payout from the
University of Coloradd/* $2.5 million settlement paid by the University Tennessee, and a
$950,000 sum from Florida State to settle the Jameis WinstoA’éase.

On top of these hefty settlements, universities embroiled in high profile sexual assault
scandals involving their athletic programs are often subject to additiayell fises, potential
federal fines for violating Title IX and/or the Clery Act, NCAA fines, and the costs of hiring public
relations and crisis communications experts to manage the fallout of these scandals. Recent reports
estimate that the Jerry Sanduslex sibuse scandal has cost Penn State at least $237 fillion
while Bears for Leadership Reform, a group of Baylor donmasestimated that the football

scandal could cost the school at least $223 miHién.

B. NCAA Action

The NCAA could step up its emmement and levy considerable sanctions on programs
where players commit acts of sexual violence and athletic departments fail to adequately address
these issues. The NCAA could start by levying its harshest punishment on BaylorOs football
program. By inv&ing the Odeath penaltyO or repeat violatof féithe NCAA could ban Baylor
from competing in football for at least one year, sending a message to all programs that failure to
report, investigate, and adjudicate sexual violence will result in severejoenses. The NCAA

could also explicitly state that student hosts are not permitted to have sex with recruits.

173 Simpson v. Univ. of Colo220 F.R.D. 354 (2004Williams v. Bd. of Regents of tHgniv. Sys. of Ga., 477 F.3d
1282 (11th Cir. 2007).
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C. Conferences

The Power Five anferences wield significant power over their member schools via
revenue distribution payments. Conferences could withhold distribution of a programOs revenue
from lucrative television contracts due to failure to addeessial misconduct among student
athetes. For example, the Big 12 recently announced that it will withhold 25% of future revenue
distribution payments to Baylor until a thipérty reviews and approves the required changes to
the schoolOHtle IX procedures and governané&Given the importance of television contracts
and the enormous revenue that they generate for school athletic departments, withholding of such

payments would have a devastating impact on universities.

D. Fans & Alumni Action

Finally, fans, particularhalumni and donors, can make their voices heard and demand
improvements in how theickools address sexual violenE@ans could exert pressure by refusing
to donate to the school, refusing to watch or attend games, launching protests, or refusing to buy
any athletic merchandise until the school adequately addresses the problem. Fan and alumni anger
recently had a major impact at the University of Tennessee, where the university pulled out of a
memorandum of understanding to hire Greg Schiano as its natktaflocoach amid campus
protests decrying SchianoOs role in the child sex abuse scandal at Pt TStateotential for
such bold and public action targeting university revenues and creating public relations headaches

for universitiesxists.

VI. CONCLUSION

Sexual violence in college athletics has become a major issue facing institutions of higher

education. Scandals involving high profile athletes and athletic programs expose universities are

179 Dan Wolken Big 12Withholding 25% oRevenue from BayldPendingReview of Title IXChangesUSA
TopAY (Feb. 8, 2017), https://www.usatoday.com/story/sports/college/2017/02/2%ighholdingrevenue
baylorreviewtitle-ix-changes/97639228/.

180 Sources: Tennessee Backs Out of Greg Scliiang After Campus ProtestESPN (Nov. 27, 2017),
http://www.espn.com/collegmotball/story/_/id/21579125/tennessedunteersno-longerhire-gregschianehead
coach.
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incredibly damaging to universities, subjecting thesetutgins to intense public scrutiny, legal
liability, and enormous potential costs in the form of fines, legal settlements, and other expenses
to help manage the crisis. Though some solutions have been offered to encourage universities to
improve their reggonse to allegations skxual assault against studatitletes, repeated incidents

of these scandals at schools across the country have demonstrated a fundamental unwillingness to
put student safety and wélking before winning and generating revenuetuhh menOs basketball

and football. Though universities are not taking the lead on addressing these issues, change is
possible. Reforms that target athletic department revenues, particularly in distribution of television
revenues at the conference and NClavel, are promising and could finally compel meaningful

change.



